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INTRODUCTION 


This is the thirty-ninth of a series of public policy pam- 
‘phlets which the University of Chicago Press is publishing. 
Frequently, the scholarly journals give no attention at all to 
the problems that have an acute public interest, while the 
ordinary magazine can print little but superficial comment. 
The University might well perform a valuable service by 
making available to the public whatever special training and 
information it may have at its disposal. The continuation of 
such a series will, of course, depend upon the reception by the 
public. 

Perhaps it goes without saying that the authors of these 
pamphlets are individually responsible for their views and 
that they in no way involve the responsibility of the Univer- 
sity of Chicago. 
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ALIEN ENEMIES AND ALIEN FRIENDS 
IN THE UNITED STATES 


On September 3, 1939, when the present war broke out, 
there were some five million aliens resident in this country. 
Emigration, death, and naturalization reduced the numbers 
somewhat in the two following years, but not much. In the 
mass of problems facing us during those two years of difficult 
neutrality, not the least was that of determining to what ex- 
tent we needed to curb their normal liberty in order to pro- 
tect our own safety. With Pearl Harbor the problem became 
much more acute and much more complex. Nearly a million 
of these aliens were now classed as “of enemy nationality.” 
Just what were we to do about them and with them? It wasa 
practical, not a theoretical, problem, and it had to be an- 
swered immediately. Faced with the same question, some of 
the countries now allied to us had at once interned all enemy 
aliens. That, substantially, was the course followed by 
France. Great Britain, on the other hand, after having in- 
terned gg per cent of the resident enemy aliens in 1914, this 
time set up a screening process which resulted in internment 
for only 2.5 per cent of them, freedom under restrictions for 
10.8 per cent, and unrestricted freedom for 86.7 per cent. In 
this country sheer weight of numbers obviously made the 
French course impossible.t Reliance had to be placed, in the 
vast majority of cases, on creating an adequate system of reg- 
ulation and control. Accordingly the purpose of this pam- 


In contrast to the 5,000,000 aliens (of whom 1,000,000 were “enemy”’) in this 
country when we entered the war, there were in Great Britain at the time of its 
entry into the war only 238,000 in all, of whom 74,000 were “enemy.” Of the latter 
about 50,000 were refugees. In France there were some 3,000,000, of whom 45,000 
were “enemy.” 
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phlet is to describe, in a general way, the extent and manner 
of restrictions now applicable to aliens, not only enemy but 
friendly as well. 

What, then, in broad outline, are the rights and privileges 
held by aliens today, and what are the duties and obligations 
that they must live up to? As aliens, exactly like citizens, are 
the holders of an immeasurable mass of rights and privileges, 
duties and obligations, it would be utterly hopeless to try to 
describe, or even to list, all of them. A simpler and more ade- 
quate method of treatment will be to confine the discussion to 
the more important respects in which the alien is unlike the 
citizen—the rights and privileges not possessed by him and 
the duties and obligations imposed on him but not on citi- 
zens. In this pamphlet, therefore, only the differences be- 
tween the citizen’s position and the alien’s will be referred to. 

In confining ourselves to the unlikenesses between citizen 
and alien, let us not make the error of forgetting that, in num- 
ber and in scope as well as in bearing on daily life, the like- 
nesses are of incomparably greater significance, exactly as the 
humdrum mass of trains that come in on time exceed the sen- 
sational wrecks in everything except news value. Indeed, it is 
one of the less known but very real glories of our American 
law and institutions that, not only in peacetime but even in 
wartime, so few of the advantages that our fortunate people 
possess are denied to the aliens among us and so few special 
burdens are put upon them. 

Before taking up the changes that the war has made in the 
status of the alien it would seem desirable to describe briefly 
the respects in which, even before the war, he differed from 
the citizen. There were not many. Thus our law has never 
known the ghetto—the compulsory limitation of place of resi- 
dence of a particular group to one spot. Perhaps the pressure 
of public opinion, in combination with the natural choice of 
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the people, may have accomplished that result in some cities 
at some times for some foreign groups. Perhaps, too, the law 
itself has indirectly participated in creating a ghetto, not for 
aliens but for some of our citizens, the Negroes. These are 
matters outside our subject matter. Our law has never, di- 
rectly at any rate, had any truck with the ghetto idea. Not 
that this entitles us to too much self-praise. The ghetto is, in 
essence, a reflection of an archaic view of law as a personal 
thing—a man was subject to the law of his tribe, and it only, 
no matter where he went. The Englishman in Paris was to be 
judged by the English law, the Frenchman in Rome by the 
French law. To administer this personal law, to make it 
workable, all the foreigners of any one nation simply had to 
live bunched up together. No idea of racial or national in- 
feriority was even remotely felt. Indeed, the foreign group 
or settlement might be even more the result of the demand of 
the foreigners than the other way around, as witness the ex- 
tent to which in the Middle Ages north European towns were 
forced to permit tight, self-contained settlements by mer- 
chants of the Hanseatic League. By the time that our coun- 
try was founded, the idea that law was a personal thing had 
long been replaced by the modern view that it is territorial. 
Under such circumstances there was no opportunity for the 
racial ghetto ever to get even a start here. 

Curiously enough, however, another alien disability, based 
on doctrines almost as old and archaic, did take some root 
here. I refer to the legal inability of the alien to inherit or to 
own real estate. To own real estate involved a tie of loyalty 
between master and man. But the alien owed loyalty to no 
one. Therefore his ownership of real property was unthink- 
able. Either by common law or by statute, however, the doc- 
trine has now disappeared, and it is accurate to say that 
an alient’s right to own property is as broad as the citizen’s. 
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(However, by statute Califor..ia has re-created the inability to 
own real property, so far as Japanese aliens are concerned.) 

So, too, he may enter into binding contracts and may have 
torts committed against him, and in all these situations he 
may, of course, have access to the courts to vindicate his 
rights. In only two broad areas is his position inferior to that 
of the citizen. In the first place, ordinarily he may not share 
in the political and civic responsibilities of the citizen—that 
is, to vote, to act as juror, and so on. Even in this field, how- 
ever, he shares to the full the privilege of paying taxes. And 
in the second place the local law may make him ineligible to 
hold an office of a fiduciary nature, such as trustee, executor, 
administrator, etc. 

But, apart from these qualifications, he is perfectly free to 
engage in any gainful occupation open to a citizen, where the 
occupation that he selects does not call for a license. (He 
may, however, be ineligible to enter into public contracts. 
This point will be dealt with later.) Is he on the same footing 
of equality where a license is required? May and should a 
license be denied because of alienage? The depression, what- 
ever else it did, at least stimulated enormously the demand 
for whipping boys and scapegoats on whom to hang the 
blame for everything. Thus the California legislature sol- 
emnly declared in 1938 that the alien is to blame “for much 
of the current distress, expense and danger resulting from un- 
employment, relief, crime and the activity of subversive mi- 
nority groups.”’ And since he was to blame, what was more 
natural than to find a growing enthusiasm to constrict his 
chances to earn a living, even though he was legally and 
properly here? More and more businesses and professions 
were put under license requirements, and more and more it 
was provided that aliens should be barred from receiving a 
license. 
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We are here not primarily concerned with the wisdom of 
this systematic creation of disunity among the people in our 
midst, but rather with its legality, its constitutionality. It is 
often, and erroneously, assumed that because a license may 
be withheld entirely, it may be withheld arbitrarily and for 
no reason at all. This is not the case. It is still necessary to 
ask whether a citizenship requirement is legal. The require- 
ment may be attacked on various grounds. The provisions of 
a treaty may forbid such discrimination, and a treaty super- 
sedes any state statute. It may be held to be in violation of 
the exclusive control over immigration and foreign commerce 
given to the federal government. Why? Because, to quote 
the United States Supreme Court, ‘‘the assertion of an au- 
thority to deny to aliens the opportunity of earning a liveli- 
hood when lawfully admitted to a state would be tantamount 
to the assertion of the right to deny them entrance and abode, 
for in ordinary cases they cannot live where they cannot 
work.” But the alien’s principal shield is the Fourteenth 
Amendment to the United States Constitution, which forbids 
any state to deny to any person within its jurisdiction the 
equal protection of the laws. Notice that the amendment 
does not merely say ‘“‘any citizen,” but ‘any person.” Under 
it any discrimination between one person and another must 
be based on a good reason, and not on arbitrary favoritism. 
True, a court will assume, so long as it can, that any discrimi- 
nation set up by the legislature is based on an adequate rea- 
son. But this will not be carried so far that a court will 
blindly accept anything that a legislature chooses to offer. 
A statute saying that no barber’s licenses should be granted 
to persons who had brown hair would clearly be outside the 
limits. It would clearly call for more than merely giving a 
legislature the benefit of the doubt. Some possible basis for 
the discrimination must be discoverable. And so, where it is 
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alienage, the supporters of such legislation (or of such rules 
by an administrative or licensing board) seek earnestly to 
show some reason why noncitizens are by that very fact not 
likely to be suitable persons to carry on the occupation in 
question, while their opponents equally earnestly try to show 
that there is no reason for the discrimination except, of 
course, the unavowed one that the ins do not want the com- 
petition of the outs. 

Let us look at the way things have gone in a few specific 
occupations. The requirement that to be admitted to the bar 
as a lawyer one must be a citizen has been generally upheld. 
The cynic will say that this is so because the decision is 
made by judges who are themselves lawyers and who are 
merely showing clan loyalty. Perhaps. But there are some 
real reasons too. The lawyer is an officer of the court. He is 
a personal participant in running the machinery of govern- 
ment. Aliens are not eligible to hold public office, and this 
seems to be only one more example of that ineligibility. Fur- 
thermore, the overwhelming majority of our aliens come from 
countries that do not have the common law. To expect them 
to live for some years under that law, before acting as at- 
torneys, so that they may become acquainted with its opera- 
tions, seems hardly unreasonable. But if during that time 
they do not acquire citizenship it is rather convincing proof 
that their interest in our laws and institutions is not suffh- 
ciently deep to warrant intrusting their administration to 
them. 

The doctors, too, have sought to shut out the alien, and 
with considerable success, though not with quite so much 
ease. After all, while legal systems differ from nation to na- 
tion, the human body and its ailments are pretty much the 
same all over the world. In support of alien exclusion it is 
urged that doctors, too, have many public and official duties 
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—to register vital statistics, to enforce quarantine regulations 
and narcotic laws, to act as expert witnesses, and so forth. 
To quote the Journal of the American Medical Association, 
“all these duties are imposed on physicians by the govern- 
ment in the furtherance of policies adopted by the state for 
the welfare of the people as a whole. A physician who is a 
citizen will be better able to cooperate with the state in carry- 
ing out its policies than a physician of foreign alliance and 
training who is unfamiliar with the ideals and institutions of 
our country.” The difficulty of evaluating foreign medical 
degrees is also urged, although this seems more of a reason to 
require an examination than to require citizenship. On the 
other side of the fence we have the argument that skill in 
medicine and citizenship have nothing to do with each other 
at all, and that the exclusion of aliens is in direct violation of 
our best traditions. The most stirring formulation of this 
view that I have found is in the message of Governor Green 
of Illinois in 1941, vetoing the so-called Dale Bill, which 
would have forbidden the state board to issue a license to 
any alien. Said Governor Green: 


The Illinois laws and regulations concerning regulation for and prac- 
tice of medicine exact high qualifications from those who seek their 
privilege, and those who enforce these regulations are fully competent 
to determine the attainments of every applicant. 

If there are those who are unqualified to practice medicine, this is 
determined as it would be in the case of any citizen applicant. When 
those who apply are found qualified, however, we are given the ad- 
vantage of their skill and this advantage is gained at a time when 
national preparedness through the induction of great numbers of 
men in our professions has depleted the number of those avilable for 
home service. 

In more than half the world, the forces of oppression and totali- 
tarianism are at war to destroy the principles of free democracy. This 
nation still stands forth as the one in which the rights of the individual 
to sustain himself by his own efforts are guaranteed. I do not believe 
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that this is the time at which to weaken, or withdraw, that guaranty — 
of freedom and opportunity. 


.... Neither is there a probability that they would not welcome © 
the opportunity, as soon as it was legally available, to become natural- 
ized citizens of the country in which they have sought the right of 


liberty. 

A great many American born men and women who stand highest 
in our professional and business life are directly descended from those 
of alien birth who similarly sought liberty and safety in this country 
generations ago. Had our states, or national government, denied 
freedom of opportunity to them, this nation would have been de- 
prived of many of its worthiest citizens of today. 

It is in a time such as this that official and personal relations should 
be conducted upon the most liberal interpretation of liberty. 


Other occupations from which legislatures, at the behest 
of pressure groups, have sought to bar aliens are those of ar- 
chitects, reporters, dentists, junk-dealers, surveyors, barbers, 
peddlers, steam-boiler operators, taxi-drivers, beauty-shop 
operators, embalmers, chiropodists, and taxidermists. If the 
reader can discover the thread of unity running through these 
occupations, he has found something not visible to the writer. 
In Illinois a vain effort was made to close horseshoeing to 
aliens. Yet a not inconsiderable number of these laws have 
successfully run the constitutional gauntlet, with courts hold- 
ing that there might be some valid reason for the discrimina- 
tion. 

Another and different type of exclusion is that which for- 
bids aliens from holding government jobs or which forbids 
contractors holding public contracts from employing aliens. 
Here, it is argued, the discrimination may be entirely unrea- 
sonable, but just as any private employer may hire whom he 
likes, however unfair his test may be, so, too, the state or 
county or city may be arbitrary and unreasonable. There is 
little doubt of the soundness, legally, of this position. Akin 
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to it is exclusion of the alien from sharing in the material re- 
sources of the state. For example, Virginia’s forbidding aliens 
to engage in oyster fishing, Pennsylvania’s forbidding them 
to hunt or to own a dog of any kind, and Massachusetts’ pro- 
hibition of picking wild flowers or berries or. picnicking in 
the country. The natural resources, it is said, belong collec- 
tively to the citizenry. The outsider, the noncitizen, has no 
right to remove anything from that whole in which he does 
not share. This doctrine, too, has received court approval. 

Finally, aliens are increasingly often shut out from charita- 
ble or relief benefits, such as old-age pensions, etc. This is a 
flagrant and manifest injustice. It is no answer to say that 
the alien could and should have become a citizen. Courts 
have refused to grant naturalization where it was sought 
solely for economic reasons. Even if it is not refused, the 
process of naturalization is not so easy and simple as this 
argument suggests. At times the courts have been months— 
even years—behind on applications. And the questions that 
must be answered and the forms that must be filled are 
enough to deter the most courageous. To the illiterate for- 
eigner they are appalling. It is enough to say that the form 
used today is twenty-two pages long and contains fifty-eight 
questions! One of these questions has over fourteen parts! 
No, the getting of citizenship is not so easy a process as all 
that. And, remember, the alien is not shut out from full par- 
ticipation in the tax levies out of which these benefits are 
being paid. 

When the subject of discriminations was taken up, it was 
stated that we would concern ourselves only with their legal- 
ity, and not with their economic and social justification. We 
cannot omit all further reference to the latter, however. In 
1917 we had, it is estimated, some ten million resident aliens. 
Now the number is under five million. By no means all of 
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these hold jobs that citizens are anxious to take over. Their 
wholesale discharge under a widespread program of discrimi- 
nation would at once add them and their native-born, citizen 
families to the relief rolls—a poor way, indeed, to impress a 
vast group in our midst with the value of our democratic 
principles and the sincerity of our ideals of tolerance and 
equality. But a very good way, indeed, to prepare the ground 
for disunion and disloyalty and distrust, all those seeds so 
useful to the fifth columnist, as France has shown us (whether 
we have learned or not)! 

What has been said so far represents, then, the broad out- 
lines of the position held by the resident alien when the pres- 
ent war broke out in 1939. There remain to be considered the 
changes that have occurred since then, as to all aliens, and, 
since Pearl Harbor, as to aliens of enemy nationality. First, 
as to aliens generally. As to them, the most important new 
provision was of course the Alien Registration Act of 1940, 
which, as its name will indicate, required all resident aliens 
to proceed to their local post office and register. Another new 
law required aliens who wished to leave this country to secure 
a permit prior to departure. In the third place, in October, 
1941, all aliens who had assets of over one thousand dollars 
had to report them in a full and detailed disclosure to the 
Treasury Department. 

There is one more matter in which the alien occupies, or 
at any rate formerly occupied, a position legally different 
from that of the citizen—the matter of compulsory military 
service. Here was one respect in which accepted international 
law doctrines resulted in putting the alien in a favored posi- 
tion—a position more desirable than that held by a citizen. 
Our own country strongly held to this view. As long ago as 
1804 Secretary of State James Madison wrote to Mr. Mon- 
roe, who was then our minister to England: ‘Citizens or sub- 
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jects of one country residing in another, though bound by 
their temporary allegiance to many common duties, can never 
be rightfully forced into military service, particularly external 
service, nor be restrained from leaving their residence when 
they please. The law of nations protects them against both.” 
Mr. Seward, while Secretary of State in 1862, was even more 
_ emphatic. He said: “I can hardly suppose that there exists, 
anywhere in the world, the erroneous belief that aliens are 
liable here to military duty.’’ But, whatever its moral force 
may be, international law does not, so far as American con- 
stitutional law is concerned, cut down the powers of Congress 
in a field lying within its competence; and in the Selective 
Service Act of 1917 aliens were to some small extent made 
liable to military duty. One may deplore this, one may won- 
der whether moving some hundreds of thousands of unwilling 
aliens from work on farms and in factories to the army was 
worth the breaking-down of these barriers of international 
law, but all that is water over the dam. What concerns us 
now is the present legislation, as enacted in 1940 and amend- 
ed in 1941. The 1940 act required all male resident aliens 
within the designated age group to register. (Unfortunately, 
the law does not lay down a clear-cut test of what consti- 
tutes a “resident,” as against a ‘“nonresident”’ alien.) Those 
who had declared an intention to become citizens (that is, 
had taken out first papers), were thereby made as fully liable 
to service as citizens. Those who had not so declared were 
presumably to be excused, although no case arose to decide 
the matter before the amendment of 1941 completely abol- 
ished any distinction based on whether or not one had de- 
clared an intention to become a citizen. Instead, some new 
distinctions were set up. As before, all resident male aliens 
within the age groups had to register, whether they were of 
enemy or neutral nationality. Neutral aliens may, however, 
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secure exemption from service by setting up their alienage. 
But any alien who takes advantage of this provision will be — 
permanently disqualified from becoming a citizen. Enemy 
aliens have no such exemption. They can be compelled to 
serve, if on investigation they are acceptable to the army. I 
do not know, even approximately, how many prove accepta- 
ble, but of these some would probably volunteer anyway. 
The residue of acceptable enemy aliens who serve only be- 
cause they are compelled to is almost certain to be a pretty 
small group. One can hardly escape serious doubt as to how 
desirable they are as soldiers. Certainly it is more than ques- 
tionable whether they are so valuable as to justify our re- 
jecting principles of international law which not only have a 
strong moral backing, but also may be ones on which some 
day we should like to rely, when the shoe is on the other foot. 
From the foregoing it can be seen that the war, both after 
its outbreak in 1939 and after our joining in 1941, has had 
little effect on the legal position of the alien of neutral or 
friendly nationality. He can secure exemption from military 
service. He had to register as an alien in 1940; he had to 
declare his assets, perhaps; and he has to get a permit before 
he can leave a country in which he is most probably eager to 
stay. But, however small the legal change, the practical 
change wrought by Pearl Harbor has been pretty nearly dis- 
astrous for many of them. By the wholesale, industries and 
other large-scale employers began to discharge all who could 
not prove citizenship. Partly this was due to mistaken ideas 
that it was improper and unlawful to employ aliens in muni- 
tions plants. Partly it was due to the fact that the employer 
who had no aliens in his employ could escape certain red- 
tape requirements. The aliens were, therefore, a nuisance, 
and the simplest way out was to “fire the whole bunch.” The 
situation appeared to be sufficiently serious to call for a presi- 
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dential proclamation on July 11, 1942, pointing out the in- 
justice of discharging, or refusing to employ, a person solely 
because he is a noncitizen. The proclamation added, some- 


what dryly, that the federal government was fully capable, 


itself, of taking all the necessary steps against dangerous ele- 
ments, citizen as well as alien. The President then went on 
to say that no law forbade the employment, even in war in- 
dustries, of aliens, including enemy aliens. The only restric- 
tion was and is that where the work is listed by the govern- 
ment as confidential the alien’s participation must be ap- 
proved by the government department concerned. Such ap- 
proval is not restricted to friendly or neutral aliens, but may 
well include even aliens of enemy nationality. 

So much for the alien of neutral or friendly nationality 
since December 7, 1941. That date created for the first time 
the new category, the enemy alien. While he has already been 
referred to in two regards—his status as to military service 
and his eligibility to work in a munitions plant—most of the 
items concerning him remain to be mentioned. To begin with, 
all government authorities are extremly careful not to use the 
short and convenient term ‘enemy alien,”’ but consistently 
refer to ‘‘aliens of enemy nationality.’”’ There is every intent 
to avoid, if possible, a repetition of the hysteria of 1917 and 
1918, which had its unlovely culmination in what Secretary 
of Labor Louis Post called the “deportation delirium of 
1920.” To this end the government is doing its bit by not 
labeling an alien as an “‘enemy”’ when all that we know about 
him is that he is “‘of enemy nationality.” Perhaps the dis- 
tinction is only a verbal one. But, verbal or real, the effort 
to make it, and keep it, at least shows a maturity utterly dif- 
ferent from the days of twenty-five years ago, when it was 
unpatriotic, yes, even highly suspicious, to speak of sauer- 
kraut instead of “‘liberty cabbage.” 
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Before proceeding to the restrictions put on enemy aliens 
(to use the shorter, more convenient term, rather than ‘‘aliens 
of enemy nationality’’) mention ought to be made, even if 
only briefly, of what persons fall, or fell, within that category. 
Under the Alien Enemy Act (which dates back to 1798) it in- 
cludes all citizens of and over the age of fourteen, of a country 
with which we are at war. Accordingly it included all Ger- 
mans, Italians, and Japanese. As of October 19, 1942, how- 
ever, Italians were no longer included for most purposes,” so 
that only the two major enemies are at present in the fold of 
black sheep. Citizens of nations conquered or occupied by 
the Axis (even where the conquest took place years ago, as in 
the case of Austria or Korea) are not included unless they 
took out German or Japanese citizenship. But where a per- 
son is within the category, he is not freed from any of its 
disadvantages merely and automatically because he is in fact 
the most bitter of anti-Nazi refugees. 

What, then, are the restraints applicable to enemy aliens? 
Basically, they all stem from the Act of 1798, to which refer- 
ence has already been made. Under it the President is broadly 
empowered to direct “the manner and degree of the restraint 
to which they [i-e., enemy aliens] shall be subject .... and 
to establish any other regulations which are found necessary 
in the premises and for the public safety.”’ It has been sug- 
gested that convenience would be served by classifying enemy 
aliens, as has been done in England, into three categories: 
real enemies (who were interned), doubtful cases (who were 
put under suitable restrictions), and friendly aliens of enemy 
origin (who were freed from all restrictions). Due to the much 
greater numbers of such aliens in this country a simple ap- 


2 No official statement of the reason for this action was given, but press reports 
of interviews with high government officers clearly indicated that it was part of the 
effort to alienate Italy from Germany by showing our relatively milder enmity 
toward the former. 
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proximation to accuracy would be all that was possible at 
first impression here, and so it was suggested that we at once 
put into a favored group all who had a near relative in our 
armed forces or whose naturalization had not yet been com- 
pleted because the local court had not yet gotten around to it, 
or who could show that they left their country of origin to 
escape persecution. Elimination of such persons, it is argued, 
would leave our authorities with more time to deal with the 
cases of greater danger. Up to the present date, however, no 
classification of enemy aliens has been attempted, and any 
special restrictions or relaxations for individuals are handled 
as individual cases. 

In the opinion of the average layman the most important, 
because the most dramatic, step that has been taken against 
enemy aliens has been their arrest, where the authorities 
deemed them, individually, to be dangerous. The extent to 
which such arrests have been made has, however, been great- 
ly exaggerated. As of September 30, 1942, the latest date on 
which the figures are available, there were in the whole coun- 
try, in round numbers, 264,000 German, 599,000 Italian, and 
48,000 Japanese nationals, or a total of 911,000. Of all these 
only 11,372 were taken into custody. In each of the 86 fed- 
eral judicial districts hearing boards have been set up (in- 
deed, in six districts two boards have been set up in each). 
These boards consist of one lawyer and two nonlawyer citi- 
zens, who are to go into the facts as laid before them by the 
local district attorney and the alien, and are to make their 
recommendations to the attorney-general. While the recom- 
mendations are merely advisory, in the nature of things they 
are normally followed. Of the 11,372 cases, 7,199 had been 
disposed of by September 30, 1942, resulting in 3,617 intern- 
ments, 2,583 releases under supervision, 928 outright re- 
leases, and 71 miscellaneous disposals. Thus it has been nec- 
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essary to intern less than o.4 per cent of our enemy aliens. 
It might be added that in this and other steps against such 
aliens the courts have consistently refused to interfere, by 
habeas corpus or otherwise, on the ground that they are in 
legitimate exercise of the war power and that their necessity 
is the sole concern of the executive branch. 

Next to arrests the most publicized measure taken has been 
the evacuation of large masses of aliens from specified re- 
gions, such as, principally, the evacuation of Japanese from 
the Pacific Coast. Legally there is little that needs to be said 
on this subject. The step is clearly within the powers given 
to the President under the Act of 1798. In its actval carrying- 
out, grave dangers of abuses and injustices arise, and these 
are not made less serious by the fact that the evacuation or- 
der applies not only to Japanese aliens but also to American 
citizens of Japanese race. On February 25, 1942, the Presi- 
dent, as commander-in-chief of the army, authorized certain 
military commanders to establish zones from which such per- 
sons as they designated were to be excluded. Under this au- 
thority the general commanding in the Western Defense Area 
(viz., the Pacific Coast), on March 2, 1942, issued a proclama- 
tion that persons of Japanese race, whether citizens or not, 
would be required to leave an area roughly one hundred miles 
wide extending along the coast. 

At first persons coming within the order were allowed to 
decide for themselves where they would go—or, if they chose, 
they could go to “relocation camps,” where they would be 
maintained at government expense. If the latter choice were 
once made, the camp could not thereafter be left without per- 
mission. On March 29, however, this choice was ended. All 
those in the forbidden zone had to go to the camps. As 85 
per cent of all the Japanese and Japanese-Americans in the 
continental United States were within the zone, only a small 
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minority are not included in the regulation. Failure to obey 
was made a criminal offense. Seventeen sites have so far been 
chosen for relocation camps. Nine of these are to have a ca- 
pacity of ten thousand persons each and the other eight, five 
thousand. By midsummer only three were in operation, and 
as a consequence the majority of the evacuees were still being 
held in so-called “temporary assembly camps,” hastily 
thrown up on race tracks and similar places. 

The government of the camps is under the control of the 
evacuees themselves, subject to government supervision. 
They are free to work or not as they choose, the work being 
mainly agricultural. Board, lodging, clothing, and health 
service are free, of course, and those who work get pay rang- 
ing from twelve dollars a month for unskilled to nineteen dol- 
lars for professional labor. Where evacuees whose loyalty is 
not under suspicion can find jobs outside the restricted zone, 
furloughs may be granted. It has been said that certain groups 
of fruit-growers hoped by this means to secure cheap labor 
gangs. If so, the hope has not been realized. The possibility 
of furlough is also open to students desiring to continue their 
studies at some inland college or university. The stumbling 
block here, however, is that only a small number of schools 
has shown a willingness to receive such students. The reason 
or pretext most frequently given for the refusal is that the 
Japanese students might be molested or that secret military 
research work is being carried on on the campus. 

Evacuation has apparently been carried out with a sincere 
desire to reduce hardship to a minimum, and no major inci- 
dents have occurred. It also seems that the camps, although 
mostly located in unattractive desert or semi-desert country, 
provide decent living quarters. What serious troubles have 
arisen have stemmed from among the evacuees themselves, 
who are by no means sure to get on harmoniously with one 
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another. There have been several clashes, not only between 
those sympathizing with the Axis and those loyal to the 
United States, but also between two groups, both loyal to 
this country, one made up of those who try to explain the 
government’s action as justified by the situation, and the 
other of those who bitterly resent the indiscriminate doubt 
as to their loyalty. The most serious incident so far occurred 
at the Manzanar Camp on the first anniversary of Pearl Har- 
bor, when Japanese-American Boy Scouts protected our flag 
from being torn down, at real peril to their lives. 

The number of persons affected by this evacuation pro- 
gram is about one hundred and five thousand. Of these about 
eighty thousand are American citizens. As has already been 
said, the minority of aliens raise few questions as to the legal- 
ity of evacuation and as to its probable expediency. Consid- 
eration of the legal and practical status of the huge majority 
made up of citizens is outside the scope of this paper. Never- 
theless, one cannot avoid wondering what the limits on this 
new doctrine may be. Our law knows no such thing as half- 
citizenship. One citizen is as good as another. If one group 
can be compelled en masse to give up, their homes and enter 
relocation camps on mere suspicion of disloyalty of some of 
them, then the same measure can be taken against any other 
group of citizens. The step may be a necessary one, but if it 
is to be taken it should be with our eyes open to all its impli- 
cations and dangers. 

Arrest and evacuation, then, constitute two steps taken 
against enemy aliens. They are alike in that they have both 
been applied to only a part of the enemy-alien population. 
The third step, on the contrary, applied to all enemy aliens. 
It consisted in requiring all of them to register. In the first 
World War it took us ten months to require registration. In 
this, in only one month the proclamation announcing it was 
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made, and the next month it was carried out. In eight west- 
ern states registration was from February 2 to 7, 1942, and 
in the rest of the country from February 9 to 28. In the Chi- 
cago district some twenty-three thousand Germans, twenty- 
six thousand Italians, and five hundred Japanese registered. 
A certificate of registration was issued to each registrant, 
which he is required to carry with him at all times. It was 
carefully explained that the purpose of the certificate was not 
only to enable the government to keep check on the alien 
but also to aid him by enabling him easily to demonstrate 
that he is complying with all the requirements of the law. 
The background of the official selected to have charge of the 
registration program, Mr. Earl G. Harrison, gave further as- 
surance that the law would be carefully but fairly enforced. 
Incidentally, Mr. Harrison has since been appointed Com- 
missioner of Immigration and Naturalization. 

Finally, the President, by two proclamations (dated De- 
cember 10, 1941, and January 14, 1942), put certain limita- 
tions on the personal freedom of enemy aliens, though each 
of these may be waived on application by the alien and his 
showing that such waiver is free from danger. As already 
stated, Italians have now been exempted en masse. Thus en- 
emy aliens may not enter areas designated by the military 
authorities as “restricted.”” They are forbidden to travel or 
to make airplane flights without first obtaining the permission 
of the local district attorney. An enemy alien may not change 
his residence or his job without giving the authorities one 
week’s notice. The possession of numerous articles is forbid- 
den, including firearms, explosives, radios capable of receiv- 
ing short-wave broadcasts, radio transmitters, signaling de- 
vices, codes, cameras, and documents, pictures, and maps re- 
lating to army or navy activities. 

In contrast to these detailed and by no means light restric- 
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tions on the personal freedom of enemy aliens, restraints on | 
their property rights have been felt to be unnecessary, except 
to a slight extent. The most notable exception was a tem- 
porary and partial freezing of such aliens’ bank deposits, 
which it will not be necessary to go into here. More difficult 
problems, however, were raised by the Japanese evacuations 
on the Pacific Coast. Necessarily the evacuees left behind 
not only property interests, but also unpaid debts and other 
claims against them. The protection of their property, real 
and personal, has been intrusted to the Treasury Depart- 
ment, which in turn has delegated the function to the Federal 
Farm Security Administration, so far as real property was 
concerned, and to the Federal Reserve Bank of San Francisco 
as to personal property. The latter, therefore, may freeze 
evacuees’ assets, where such a step appears necessary to bring 
about a mutually fair settlement of a creditor’s claim against 
an individual evacuee. The resultant power can be, and let 
us hope will be, used to that end, but the record of our Alien 
Property Custodian’s Office in the first World War was, un- 
happily, not such as to make us sure that this desirable goal 
will be necessarily and automatically attained. 

It should also be mentioned that part and parcel of the 
enemy alien’s permission to remain here and carry on his 
business is the right to have access to the courts and to bring 
suit where his rights are infringed. In fact, the English court 
has made it clear that this right even applies to interned 
enemy aliens. Finally, interned German nationals may, sub- 
ject to difficulties of communication, receive funds (via 
Switzerland) from the German government, where they are 
needed for their support. Such transactions are cleared 
through the United States Social Security Board. 

The termination of alienage by naturalization is a subject 
separate from that of the rights and duties of the alien while 
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he continues such. Consideration of it here is, therefore, in- 
appropriate, as well as impossible because of limitations of 
space. It should, however, be pointed out that a thorough 
reconsideration by Congress of the law governing naturaliza- 
tion is urgently needed, if only to eliminate the hardships 
now fastened on many persons through no fault of their own. 
Only two instances need be given, not because these exhaust 
the field but because they will suffice as illustrations. To be 
naturalized any person who entered this country after 
June 29, 1906, must show proof of legal entry. But at many 
points, particularly along our Mexican border, government 
authorities made no attempt even to keep such records. Thus 
the alien may be prevented from making a proper proof, not 
by his own fault, but by the fault of the government which 
now demands that he do what it has itself made impossible! 
Why should we not have a “blanket provision” to the effect 
that any alien who has lived here, say twenty years, and has 
been a law-abiding resident during all this time, may be ex- 
cused from showing the details of his original entry or shall 
have the legality of his entry presumed? The other instance 
of hardship stems from a change in our law that went into 
effect on September 22, 1922. Prior to that date a woman, on 
marrying, automatically took the citizenship of her husband. 
If she, though a native-born American, married an alien, she 
became one, and vice versa. After that date her citizenship 
was not affected, either way, by marriage or by a change in 
her husband’s status. Instances are not so rare—which would 
be comic if they could not so easily be tragic—where Ameri- 
can-born women who married aliens prior to the date men- 
tioned did not realize the need to join their husbands in seek- 
ing naturalization, with the strange result that if the husband 
was naturalized after September 22, 1922, his native-born 
wife, unknown to both of them, remained an alien and subject 
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to all the restraints imposed on aliens. Thus it is entirely pos- 
sible that some of our “aliens of enemy nationality” may be 
native-born Americans of pre-Revolutionary ancestry who 
have never been a hundred miles from the geographical center 
of our country! 

These two instances will suffice, it would seem, to make the 
point as to the possible hardships under the present law. 
These difficulties, however, are not a creation of the war. 
They existed before the war and they will continue until we 
citizens get around to clearing up matters for our neighbors 
who have no vote. They are a part of the war picture only 
because the war has made the importance of holding citizen- 
ship so much more urgent and compelling. Unhappily, it is 
only the “‘little people” —the poor, the ignorant, the aged— 
who are likely to be caught in the tangled net of complexities. 
Of all the welfare agencies in an urban community, few are 
doing more important or more valuable work than those 
which are trying to aid in solving the citizenship problems of 
these little people whom we once welcomed and who in any 
case, for better or for worse, whether we like it or not, will 
be with us the rest of their lives, contributing their bit, good 
or bad, assimilated or not, to our own lives. It was a reflec- 
tion of this fact that led federal authorities to announce that 
our entry into the war would not lead to the automatic stop 
of further naturalization of enemy aliens. It is still a possi- 
bility for all those who had taken out first papers prior to 
December 8, 1941 (with the wise precaution that all pending 
cases were to be continued for a period of at least ninety days, 
to permit the Immigration and Naturalization Service to 
conduct a more minute investigation than had previously 
been made).3 


3 The statement in the text that naturalization of enemy aliens is still possible 
refers, of course, only to those who before the war could have been naturalized. 
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With this we have finished a bird’s-eye view of the present 
position in this country of the alien, friendly or enemy. But 
the purpose of the paper will not have been accomplished if 
the reader is left with too strong a feeling of the importance 
of alienage. Rather, it is one of those facts that are much 
more likely to be given a significance far greater than they 
deserve. Now above all we must drop the dangerous notion 
that any national of the enemy government is per se loyal 
to the enemy, and any citizen of the home government is 
per se loyal to the home government. Loyalty is a matter of 
individuals, not of groups, or classes, or races. Legal con- 
cepts, alienage, citizenship, are of little meaning indeed as 
against the possible loyalty of the stranger or the possible 
poison of the Quisling. 


Hence it has no reference to Japanese, who as Orientals were ineligible for citizenship 
even before December 7, 1941. 
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